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The “Accidental Exporter”

What HR Professionals Need to Know About
the Deemed Export Rule

By Jomes F (hester

HERE’S THE SITUATION: Farmer Brown
s & corn farmer in Waco, Texas, He hes
never sold his corn anywhere except at
the Farmer's Market in Waco and has
never traveled outside the Unitad States,
Seeking some part-time help araund the
farm, he hires a college student from a
local university. The student is a Gerrnan
national attending schoaol it the United
States on a student visa.

Maost HR professionals will immedi-
ately identify the potential immigration
- and employment questiens that may
result from Farmer Brown hiring the Ger-
man student. Howevar, faw will grasp a
much mare insidious and shocking con-
sequence: the possibility that Farmer
Brown has just become an
exporter,

Thanks to a weird nuance
of United States export law
called the "Deemed Export
Rule,” whenever United
States lechnolugy is released
to a foreign national, the
ralease is traated az if the
technology were packaged in
a box and shipped to the for-
eigner’s hame country, even if
the disclosure or release
oocurs on United States saoil,
ard even if the foreigner has
no immediate plans to take
that information back to his
home country. As this article
axplains, Farmer Brown may
have become an exporter
when he allowed a German
national access to his farming
technology.

Whea is a “Foreign National™?

Under the Deemed Export Rule, found
in the Export Administration Regulations
(EAR), a foreign national is anyons other
than a United States citizen. Exemptions
Includle permanent residents and certain
refugees. All other foreign nationals in the
United States on any sort of temporary
visa, including student
visas, work visas and
visiting scholars,
are subject

to this rule, This rule covers all transfers of
technelogy subject to the CAR, regardless
of whether the foreign national is an
amployves, partnar, sharahalder, investor,
contract worker or ather affiliate.
Hiring foreign nationals is becoming
commonplace in the modern American
labor market. Many of these workers
have skills and training that are in
short supply in the Unlted
States. However, many
companies may
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Ideally, a company’s deemed export policy will come under
the auspices of the legal department, with the input and
cooperation of HR personnel, as well as personnel
responsible for general export compliance.

not be aware that making American tech-
nology available to these foraign nation-
als — even within the United States = may
constitute an export under the Deemed
Export Rule,

What Constitutes a
“Releasa of Technology™t
"Technology” is defined very broadly

by the EAR as “information necessary for
the development, production or use of a
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product.” Technelogy may be in 5%
forms as: blueprints, plans, diagram¥
models, formulas, tables, engineenng
designs and specifications, manuals and
instructions written or recorded o'
othar media or devices such as diskettes
and tapes.
For example, Farmer Brown may be
using genetically modified crops, special ’
farming techniques, farming equipment
technology, unique fertilizer mixes
and/or special feed formulas - all of
which could be considered technology
unider United States export laws.
Release occurs through: (1) visual
inspeclivn by Tureiyn nationals of Unived
States-origin equipment and facilities,
(2 oral exchanges of infarmation in the
United States or abroad, or (3} applying
personal knowledge or technical experi-
ence acquired In the United States to sit-
uations abroad. For example, a release
could accur throtugh providing technical
assistance such as instruction, skills
training, working knowledge or
consulting services. ‘

What Iif You Don't Obtain an
Export License?

Not all exports require a licensa.
Whether an axport license is required
depends on what is being exported, to
whom, where and for what purpose. In
addrtion, there are specific exceptions to
the Deamed Export Rule listed in EAR.
I hese exceptions Include “fundamental
research” and “public”information.

If an export license is required, the
potential penalties for violating the
Neamead Fxpart Rula by releasing con-
trolled technology to a foreign national
withaut a license are identical to the
penalties levied against those who actu-
ally export goods in violation of the EAR.
Thus, a violator may be subject to sub-
stantial givil finas, the loss of export privi-
leges (including exports of the company's
other products) and even criminal

prosecution.
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I5 Your Comipany a "Deemad” Exparter?

Most American companies use a great
deal of technology, including proprictary
enterprise software, patents and trade
secrets, or licenses 10 use someone else’s
patents or trade secrets. At the same time,
many of these companies employ foreign
nationals or deal with independent contrac-
1ors, shareholders, partners and affiliates
who are foreign nationals.

i Tarmer Brown can accidentally |

become an exporter, then it is very likely
that larger, more technology.drivan cormpa-
nies are also exporting technology when
they make their technology available to for-
eign nationals, Unless these companies
itnplement and adhere to a deemed expart
compliance policy, they may be at risk of
substantial government penalties.

Wha is Responsible for Deemed
Export Compliance?

Perhaps the most difficult element of
this issue is trying to figure out which
department within a company is responsi-
ble for compliance with the Deemed Export
Rule. Even if companies frequently export
proclucts, those exports are handled by the
company’s shipping and logistics person-
nel. Shipping and logistics persennel are
not generally involved with HR matters. At
the same time, HR managars are not gener-
ally focused on export compliance proce-
dures. As the resylt, many companies
overjook the deemed export element of
their operations, and are thus risking poten-
tiallv davastating penalties from the United
States government for fllegal exports,

Ideally, a company’s deemed export poli-
cy will come under the auspices of the legal
depariment, with the input and coopera-
tion of HR personnel, as well as personnel
responsible for general export compliance.
Bucause this subject bridges several areas
within a company, it is imperative that all
theze departments understand the require-
ments of the Deemed Export Rule and are
trained to spot issues and comply with fed-
eral law regarding deemed exports.
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Conclusion

Maost Amertcan: companies fraquently
deal with forgign nationals and are heavi-

ly invested in some form of technology,

even if technology is not their core busi-
ness product. While MR professionals
within these companies often addrass the
rmore abvious issues related to dealing
with foreign natienals, they often over-
look the Deermed Export Rule, As a result,
companlas risk substantial penaltizs far
viclating export laws.

HR professionals may request a free
checklist for developing a Deemed Expaort
Rule compliance program by sending an
e-mail te jchester@davismunck.com.
Because of the importance and sensitivity
of this issue, companies should constder
engaging outside legal counsel experi-
enced in export compliance to assist in
developing, implementing, and auditing a
Deemed Export Rule compliance pro-

gram. Jp

Jim Chester chairs the international busi-
ness and trade practice at Davis Munck, PC,
& Dallas-based law firm focused on deliver-
ing comprehensive legal services 1o compa-
nigs driven by innovation, Chester is an
adjunct professor at Baylor University Law
Schoal and the University of Dallas. He
halds a Master of Laws degree In Interna-
tional Economic Law, is 2 licensed custorns
broker, and is licensed to practice law in
Texas and Washington, D.C. You may
contact him at jchester@davismunck.com,
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